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FIBO-BE SME Review notes 7 Nov 2012
Executive Summary

In this session we started with a look ahead to the work that remains to be covered in this series of Subject Matter Expert reviews, before focusing on terms relating to types of and features of funds as they relate to trusts, and properties of trusts including different parties to trusts when these are related in some way to funds. 
This document contains:

· an overview section which describes the decisions, resolutions and changes made to the model;

· details of the discussions including verbatim notes

We were able to articulate some detailed trust parties as they relate to funds, and identified some areas for further research and modeling for these. Some model changes were made, and other changes were identified which are to be carried out between now and the next review. We also confirmed the validity of a number of existing features of the model.
We also re-visited the definition and nature of "Legal Entity". There is a distinction between the definition of "Legal Entity" as it is understood in the legal profession, and the definition of "Legal Entity" recorded for the LEI standard and ISO 17442. This raises terminological questions which are recorded here. 

This document covers the discussion on this and some subsequent follow-up discussion which is recorded in the Observations Log. 

Note that there is no SME review session on 14 November or on 21 November. 

References

1. 
ISO Memo: File No S7-34-10 dated April 12 2011, from Michael Gaw
2. 
ISO 17442:2012 available at: http://www.iso.org/iso/catalogue_detail?csnumber=59771 
3. 
http://en.wikipedia.org/wiki/Trust_law
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Agenda

· Looking ahead: scope for the next few sessions

· Facts about entities (names, address, identifiers etc.)

· Sovereign / government etc. terms?

· Relationship hierarchies

· Ownership (equity; other?)

· Control (share based; other?)

· TODAY

· Special Purpose Vehicles

· Fund related entities

· Trusts details

· Special Purpose Vehicles

· Sponsor: range of possible entities that may perform this role

· Legal form: range of possible types of entity that may be an SPV

· Fund related business entities

· Types of entity

· Fund Administrator and other fund parties

· Funds with "Contract" legal form

· Investment funds versus tranched debt securities

· Trusts as they relate to funds:

· Beneficiary - types, legal form etc.

· Beneficiary as individual stakeholder in a fund

· Beneficiary as Fund SPV

· Trust Deeds (legal contract)

· What range of "Contract Terms" to identify for trusts in general

· Types of "Contract Terms" specific to fund related trusts

Session Overview / Discussion and Resolutions

Looking Ahead

A reminder that we have three main areas still to revisit and subject to expert review and completion before we can say that we have a complete ontology for business entities. These are: 

· Facts that are common to different types of business entities

· Now that we have refactored many of the concepts around "Legal Entity" and "Formal Organization" it may be that some of these need to be moved around

· Some terms such as names - we need to consider how these are best represented (for example at present we have a hierarchy of types of "Thing" which are a name, whereas most or perhaps all practical usage will need only textual entries

· Addresses are being extensively refactored in the Proof of Concept workstream, with the result that our current "holding" model for addresses (we were always on the lookout for a usable international standards on these) may be replaced by a strong conceptual rendition of address terms

· Government and Sovereign terms

· There are a lot of these in the model, but we made the decision on the previous set of SME reviews to shelve them for a future release as there remains work to do. 

· In particular, most government agencies and government bodies are "Relative" concepts, that is a "Thing in a role" and this usage always requires careful thought and validation. 

· Hierarchies

· On presentation of our earlier draft of these models (July 2012) it was though that we might have too many such terms. However, recent conversations indicate that we may in fact have to few (e.g. we have not defined terms which relate to relationships between organizations that result from indebtedness or other contractual relationships

· We did create representations of a considerable number of types of control, as well distinguishing ownership with and ownership without control. 

· The core terms presented in the slides circulated at the beginning of this SME Reviews series, covered one type of relationship? ownership with control, where the control is via voting shares in the owned entity, and the owner of that control is itself a company incorporated by the issuance of shares. There may be further variations even in these - for example are there other forms of entity in which equity (and therefore this kind of control) may be held; and more importantly, what do we call relationships where something owns controlling equity stakes in a company but that something is not itself a company (and therefore would not fall under the accepted definitions of "Parent" etc. 

We plan to put out a draft release of the standard content, as a "Convenience Document" (also covering the remaining OMG specification documentation requirements) in December. We would then do a full formal release in February for March submission. As a group, we need to decide: 

· Which of these terms are to be in the December "Convenience" draft release ("December Draft")

· Which are to be in the formal release (i.e. agree on overall scope of the standard, this being one of the roles of this SME Review group). 

Looking Ahead Summary:

Today we went over the above so that everyone knows what is coming, but we did not record any decisions on these matters. 

We will aim to complete the work on funds, SPVs and the like this week, along with a considerable number of modeling actions and changes arising out of this week's and last week's comments. We are off for the next 2 weeks (MB at a conference; Thanksgiving week), so on the following session (28 November) we need to finalize what should realistically be in the December draft. This will be very tight time-wise. 

Special Purpose Vehicles

Discussions on these were mainly combined with discussions on trusts and funds. 

Legal Form

An SPV may take one of several legal forms, including (for some kinds of fund) that of a Trust. One question we wanted to cover this week was what Trust terms, extensions and specializations (of different trust parties etc.) was needed to reflect the facts in this area. 

Variable Interest Entity

We also identified a new form of entity which may or may not be co-extensive with SPV or with some types of SPV. This is called a "Variable Interest Entity" (VIE). Some research is needed to establish whether this is a kind of Special Purpose Vehicle and if so, whether it needs to be included in the model as a distinct kind of entity. 
Trusts and Funds

This session mainly served to clarify some points about trusts in relation to funds, and fund specializations of trust concepts. 

In this session we considered: 

· The role of trusts in different types of fund

· The specific types of Trust party when the trust is one that relates to one or another type of fund

· Types and roles of Sponsor

· Other parties not specific to Funds

We identified a number of areas for further research. 
Trust and Fund Scenarios

We clarified and confirmed at least two separate Trust / Fund scenarios identified in earlier reviews. These are: 

· A fund exists and the legal form of that fund is that it is a Trust

· There are specific responsibilities assigned to the Trustee, over and above those which would apply for other types of Trust

· Investors are in the role of "Beneficiary" of that Trust.

· A fund takes the form of an SPV, and that SPV is constituted as a Trust

· This may or may not be a different way of restating the above

· A fund exists in some legal form, and the role of "Fund Administrator" is carried out by a Trust

· The trust as a whole has specific obligations which are set out for the Fund Administrator

· These are similar to the obligations that are set out for Fund Administrators when these take some other legal form

· The legal responsibility for carrying out these responsibilities presumably devolve to the legal person that is in the role of Trustee for the Trust. 

Fund Administrator

The role of "Fund Administrator" is a specific role in relation to Funds. This is defined in the Funds/CIV draft model at present (as a kind of "Party" i.e. some entity in some role defined for some context). This party may take a number of different legal forms. 

The concept of "Fund Administrator" is defined in terms of a number of specifically administrative roles, and explicitly excludes decision-making roles in relation to the fund. These are defined as being roles of the "Fund Manager". 

Established that the legal forms which a Fund Administrator may take, will define a classification hierarchy of types of fund - i.e. funds classified according to the role of the Fund Administrator. 

One such type of fund is where the Fund Administrator takes the legal form of a "Trust". This defines the kind of fund which is categorized as a "Trust Fund".

Resolution: At the most general level, the range of things which might sit in the role of "Fund Administrator" is identified as "Formal Organization". Confirmed that this is correct as it stands, based on the current meaning of this concept. 
Action: MB to research and provide a "Straw man" model of the kinds of entity that may fulfill the role of Fund Administrator and the range of classifications of Fund based on this role fulfillment. 

Question: although the above was all stated in relation to "Fund Administrator", this is a little surprising in the light of later comments: it would make more sense in the context of the role of "Fund Manager", if that is the party that has specific roles and responsibilities as defined later in the session, as distinct from merely being outsourced administrative functions. 

Trust Party Roles

We identified a number of changes and extensions to the existing Trusts model. 

· Trustee: there are specific roles and responsibilities for the Trustee when the trust relates to a fund. 

· Trust Sponsor: we established that this party type is not fundamental to all trusts, as currently modeled. This is to be changed. 

· Additional roles: identified that there are a number of additional roles (to be provided, via email). 

Some further research is required to identify all of these roles and all of the contractual terms required to describe their formal, contractual responsibilities. 
Changes Made or Agreed

Additions

· Added "Trust Fund Manager"

· This is a new kind of party to a trust where that trust is the legal form of a Trust Fund

· It is not a kind of Trustee

· It may be a kind of Fund Manager (in relation to Fund)

· It is not a kind of Fund Administrator

· Added relationships (properties) around this

· What form it may take - that is, a Legal Person

· What it is a party in relation to - that is, a trust which is a Trust Fund (to be added)
Remove / deprecate:

· Trust Sponsor

· This is not a party which necessarily has to exist for all Trusts

· It may exist in some kinds of trust

· Find out what these are

· Add this party to those

· Also find out if this has different names in different contexts

· This is the "Settlor" (English law)

· Known in US law as Trustor, Grantor, Donor or Creator

· Therefore, for the model to show only the necessary properties of a thing, this should not be shown as a party to "Trust" at the most general level unless further research shows that it is a universal type of party after all (the comment to remove Trust Sponsor might have arising from mis-labeling of the concept)
· Further research on this

· Indicates that this may be a poor choice of label for a more fundamental concept which does always exist, the "Settlor" (also known in the US as Trustor, Grantor etc.)

· It is possible for the same party to fulfill the role of both Trustee and Settlor. This defines a "Self-declared Trust". In this case, the two roles still exist but the same entity occupies them both.

· Then we need to establish whether "Trust Sponsor" is an alternative label for Settlor / Trustor, or a label for a specific sub-type of Settlor / Trustor. 

Trust Party: Range of Possible Entities
We clarified the range of types of entity or person that may fulfill the various roles defined in the Trusts model as being types of party to the Trust (i.e. Trustee, Beneficiary, Sponsor or similar). These are: 
· Trustee: 
· Must be a Legal Person

· May be a Natural Person; 
· May be a Artificial Legal Person (Body Corporate)

· Trust Fund Manager: 
· May be a Body Corporate. 
· May be a Natural Person (usually is)

Trust Contract (Deed)

Organization Covering Agreement
In general, for the kind of contract that formalizes any kind of Formal Organization: 

Resolutions:
· Articulate more about the nature and content of the "Organization Covering Agreement" at its most general (universally applicable) level; 

· Including the terms which set out the liabilities of the different principals or parties which make up the organization. 

· For specific kinds of Formal Organization, articulate more things about the specific terms that are to be expected in the covering agreements for those organizations (e.g. Trust Deed in the case of a Trust) 

Model actions: MB to research this, add universally applicable types of Contract Term, and suggest refinements. 

Trust Deeds

Refining this to Trusts: 

Resolutions:

· Model the basic types of contractual term which would be in existence for all trusts regardless of their nature

· Identify extensions to those basic types of term when the trust is related to a fund (whether the trust is a fund, or the fund administrator is a trust). 

· Specifically, there are additions or extensions to the terms setting out what are the roles and responsibilities (obligations) of the Trustee in these contexts

· Add additional sets of contractual terms for Trust Deeds, when the trust is related to a fund in either of the ways noted above. 

· In particular, where there are different trust parties defined in the context of funds, the roles and responsibilities (obligations) of these parties would exist in the Trust Deed (the trust's "Organization  Covering Agreement")

Legal Persons and Legal Entities

We also looked at the nature of Legal Person versus that which may or may not enter into a contract, which relates to the larger question of Legal Person versus the term called "Legal Entity" in the ongoing LEI standards conversations elsewhere.

Note that in the legal world, Legal Person and Legal Entity are synonyms; the use of the term "Legal Entity" in the LEI standards work is not compatible with the accepted legal usage of the same label. 

We revisited the essential questions about what can be sued and what can not be sued, and how this relates to the terms Legal Entity and Legal Person. See also subsequent conversation (Obs Log #97) which is included here as it relates to part of our conversation on this session. 
In brief, we currently have:

· Liable Entity: Anything that can be liable (can be sued at law)

· formerly "Legal Person", we changed this to be more self-defining

· But with a proviso that we would change it back if the legal experts can confirm that Legal Person is the recognized legal term for this. 

· It is and we will

· Legal Entity: anything that may enter into some contractual arrangement

· This is the required scope for LEI - see References Details below
· Includes non incorporated bodies, specifically trusts

Outcome of this discussion

For some applications, it may be relevant to use the FIBO terms that define what can be sued at law (the Legal Person). For other applications, it is more relevant to model in terms of what is able to enter into contracts or carry out transactions (the ISO 17442 "Legal Entity" concept). 

In the latter case, a non incorporated entity (something which does not have legal personality) may enter into a contract by virtue of some agent with signatory capacity, entering into a contract on behalf of the entity. This may for example by a partner in a partnership or the trustee in a trust. This set of facts is covered by the additions we made to the model in Week Two, to identify a party called Signatory and the capacity called Signatory Capacity by which it is able to do this. No further model changes were needed to accommodate this. 

Resolved and agreed that: 

· That which is the Signatory has to be a human being (with legal capacity i.e. adult human being, or "Natural Person" in the sense of a natural person which is also a legal person). 

· No change to the model (this is what we had in Week 2)

· That which is the signatory has to have and agreed capacity so to be

· No change - this is what is meant by having a kind of "Party" that is defined as being the Signatory, and that party being defined by virtue of some capacity called "Signatory Capacity"

· There may be scope for more detailed modeling of how such capacities come to be publicly recognized and by whom, following Searle's ontology, but this will not change the existing model content. 
Trusts and Incorporation

Considered: 

· whether Trusts are a type of Legal Person (that is, whether they are a thing that may be sued at law)

· they are not

· whether there are some jurisdictions in which a Trust, not being a Legal Person, may subsequently be incorporated as a kind of Legal Person i.e. if (like incorporated partnerships) there exist anywhere a kind of incorporated trust

· no examples of this were found 

· Agreed action: further research on whether this exists in any jurisdiction anywhere

Outcome (pending the above research action): No change to the model as it stands. 
Naming / Labeling Proposals 
(for presentation and sign-off at next session)

· Rename "Liable Entity" back to "Legal Person"

· Rename "Legal Entity" to "Contractually Capable Entity"

· And not use the label "Legal Entity" anywhere except as a synonym both for Legal Person and for Contractually Capable Entity

There is an object lesson in this, which is that the LEI exercise has proceeded without recourse to formal semantics, and this is now causing confusion with labeling. 
Joint Venture

Resolved that this is not similar to a Partnership in the way that it is modeled. 

Relationships exist for JV Partner in the party hierarchies, but the term joint Venture still needs to be modeled correctly. 
References details

Reference 1: Memo on LEI scope

"LEIs can be assigned to a legal person or structure that is organized under the corporate laws of any jurisdiction. 

Note: these entities include but are not limited to all financial intermediaries, banks and finance companies, all entities listed on an exchange, all entities that trade stock or debt, partnership and pension funds, all entities under the purview a financial regulator and their holding companies and supranationals. 

Investment vehicles, including mutual funds and alternative investment vehicles (hedge funds, private equities, etc.) can be identified by means of an LEI regardless of whether they are incorporated or constituted in some other way (e.g., trust, partnership, contractual, etc.). "

Reference 2: Legal Entity definition in ISO 17442

Definition:

"The term “legal entities” includes, but is not limited to, unique parties that are legally or financially responsible for the performance of financial transactions or have the legal right in their jurisdiction to enter independently into legal contracts, regardless of whether they are incorporated or constituted in some other way (e.g. trust, partnership, contractual). It excludes natural persons, but includes governmental organizations and supranationals."
Verbatim Notes and Discussion
This section is the detailed discussion as recorded on diagram notes, with additional narrative to clarify what was talked about and what decisions were taken. This is all summarized in the preceding section. 

Notes that were transcribed on the diagram during the session are shown indented like this. 

Additional narrative, notes and introductions to the comment are shown like this. 

A number of contributions, clarifications and links were also contributed through the in-session "Questions" facility at the same time. There were also some notes in the "Chat" facility but this was not retained. 
Diagram: Trusts Figure

All of this week's notes were recorded on the above diagram. These are replicated here with additional narrative on the discussion we had at the time. 

These notes are arranged by broad topic area, in the order in which we discussed them. 
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Figure 1: Trusts Figure (clean copy without today's notes)

Trusts and their roles in Funds

As we established on the previous session, there is no "one model" for all situations where trusts and funds are concerned: 

· The model for Trust shows all the facts (properties) and involved parties which are believed to be universally true for trusts regardless of their function (figure 1);
· Some of these, as we shall see, are not true of all trusts and will need to be moved down a hierarchy of types of trust, to where they do necessarily apply

· Some of the comments in previous sessions suggest a scenario where the trust is itself some kind of fund - for example we had an example where the type of trust party which is the "Beneficiary" is specifically the investor in a fund

· Other comments in previous sessions suggested a scenario where a fund may be constituted in one of a number of legal forms, but the party to that fund which is the "Fund Administrator" is itself in the form of a Trust

Clearly these are separate scenarios. Our aim this week is to elicit if possible: 

· What are the different kinds of fund in which these two (or more) scenarios apply?

· Ideally with some useful label for each of them, e.g. "Trust Fund" must be one or the other of these but not both

· What are the specializations of each of the common, universally applicable terms and parties to Trusts, which need to be modeled in order to be able to say, for the future models of funds themselves, that we have identified all the business entities and parties we needed to identify in this FIBO-BE exercise.

The first note simply sets out this agenda:
Two scenarios with Trusts
1. the Trust as the fund

2. The Trust is the Fund Administrator and the Trust has some separate legal form

Forms a Fund Administrator may take
The different forms which a Fund Administrator may take e.g. Trust versus Legal Person. These define different kinds of funds.
Discussion:

A key role in Funds is that of the Fund Administrator. As shown in the CIV / Funds draft model, there are a number of parties with distinct roles around a "Fund", and one which they all have in common is that of "Fund Administrator". 

The Fund Administrator is a different business entity to the Fund itself. That is, the Fund itself generally has some legal form as discussed on previous sessions (it may be a limited company, a trust, something created via contract, or it may be a "Fund Special Purpose Vehicle", which itself may take any one of a number of legal forms including non incorporated forms as well as legally incorporated forms). 

From this comment it is clear that the different legal forms which the party that is the "Fund Administrator" may take, is something by which different kinds of fund may be classified. 

As we have noted in previous work, anything which may be classified, may be classified according to differences in a number of facts about those things (for instance, OTC derivatives may be classified according to their contract structure - swaps, forwards, options - or according to their underlying type - commodities, rates, securities). So the classification of funds according to the legal form which the Fund Administrator may take, may the main or only way in which they are classified, or it may be one of many. We will start with this. 

Model actions: 

Reviewed the model of "Fund Administrator" in the Funds/CIV model. This is a "Relative" or contextually defined concept, and like all such it has a property called "identity" which sets out what is the range of possible things which may act in the role of "Fund Administrator". 

Current model: 

The identity relationship is: "Fund Administrator identified as Formal Organization"

Action: No change. This relationship means that (in terms of the recent changes to the overall Business Entities taxonomy), a Formal Organization is the parent both of incorporated entities ("Body Corporate") and of unincorporated entities such as Trusts and Partnerships, but does not include individual people (natural persons). This would not have been the case before our recent changes, but it means that the identity property for Fund Administrator matches what is believed to be the case - that this role may be fulfilled by any formal organization and need not be one or another specific type.

Furthermore, in order to create a taxonomy of kinds of fund, we can start by creating a set of terms in which the "Fund Administrator" is constrained to be only one or another type of Formal Organization, and these specializations of the Fund Administrator type will reliably define distinct categories of funds. 

· Action: MB to model various (as yet nameless) types of Fund based on specializations of the Fund Administrator actor.

· Research possible names for these and present for re-review and validation.

This indicates that there is some research to do on these classifications. 

We went on to note some further research that will be needed to improve these models of funds and see if we have defined the right business entities for them all: 

Research to do
Some research to do:

Assertion: you can sue the Trust

Assertion: you can not sue the Trust

Is this a matter of jurisdictional variation? 

Discussion: 

Here we are back to the earlier conversation about the distinctions between "Legal Person" as universally understood in law, and the less legally grounded concept which we have been calling "Legal Entity" (after ISO 17442). There is some potential for confusion here because in strictly legal terms, Legal Entity and Legal Person are considered to be synonymous, as indeed they are in many legal entity databases; however the scope of the new LEI project explicitly includes things which do not have legal personhood (See e.g. Memo in ref 1). 

Legal Person and Legal Entity revisited
See Obs Log entry #97 (conversation with legal experts from University college Cork) where it is confirmed, not only that 

1. "Legal Person" is a valid legal term for what previously called "Legal Person" (now "Liable Entity" but with the caveat that we were happy to change that back if the legal folks confirmed that Legal Person is the correct and legally recognized term for this, which it is. And

2. In legal parlance, "Legal Entity" is considered a synonym for this

In fact the word "Entity" is used in legal circles to mean something with legal standing. This is at odds with the use of the term "Legal Entity" in the LEI discussions and in ISO 17442, where it is redefined as being anything which is contractually capable (a position reflected in the current FIBO model). 

What do you sue?

When you sue something, can some contractually capable entity be named as a defendant? 

Simple example: normal partnership (non incorporated):

Someone has to name the partners explicitly in legal action. 

Conclusion: to name something in a court of law as a defendant, it must be a Legal Person. Not a "Legal Entity" as in a contractually capable entity. 

Discussion: 
This sets out the conclusions for the above discussion: what is a Legal Person is well defined and well understood, and is what is modeled in FIBO alongside the other concepts. 
There is an interesting twist, which is that this doesn't happen automatically. We have been shown examples where someone took the wrong entity, or even the wrong kind of entity, to court. So, it is not possible to sue a trust, but there is nothing stopping someone from trying to do this, and so failing to get redress. 

In session comment (GoToWebinar - also in Obs Log #94)

Comment from Vicky Starr in the Questions queue: 

Q: Can a trust be sued is a valid concept that should be represented in the model. That provides some boundaries around the definition of a legal entity. If a trust can't be sued, then, is it still a legal entity? Is this a concern for investors in a Mortgage Backed Security (US)?
Discussion: 

Back to the "Further research" note above. We want to establish once and for all:

· Can a Trust be sued?
· If so, it is a Legal Person and has legal personality just like a limited company

· If not, it is not a Legal Person, but clearly it still enters into contractual relationships (it is an ISO 17442 "Legal Entity")
· A further question was, whether the answers to this question are themselves jurisdictionally dependent

· That is, are there jurisdictions where Trusts are considered to have legal personality?

· Or are there jurisdictions where, like partnerships, a non incorporated Trust can subsequently register and become a Legal Person in its own right?
Conclusions: as previously researched and confirmed, a Trust does not have legal personality. That is, you cannot name it as a defendant in a court of law. Rather, the Trustee would be named (this being that Party to the Trust, which has formal obligations defined for it in the trust's "Deeds" (formal contract that defines the formal Organization). 

Answers on these questions

Answers:

Under US Law, you can't actually sue the Trust you can only sue the Trustee. 

Under Canadian law: TRUSTS OF COURSE ARE NOT LEGAL PERSONS AND CANNOT BE SUED

Discussion: 

We did not have any clear assertions that there are jurisdictions where a Trust is, or where a Trust can be, a Legal Person. 

Confirmed the answer to the Trusts v Legal Person question: Trusts are not Legal Persons. The model is correct. 

This confirms:

· That the test for legal personhood is that you can sue the body in a court of law, naming that body as a defendant

· That there are situations which are of interest in the financial services industry, where a trust is involved in some contractual relationships (buying, selling or holding securities; selling units in that trust which are held by investors; being an investor i.e. holder of a security), such that we definitely do need to identify them with an LEI, and we do need to define them as entities that are capable of entering into contractual relationships

Action: No change, the model is correct in this regard. 

To clarify what all this means, the question when considering what a Legal Person is "Who do you sue"? 

Scope check

Question:

Are we focusing on the legal matters too much? 

Discussion: 

This was not just about scope, but about whether the item of interest to modelers in our space, is actually the "Legal Person" ("Liable Entity"), or if in fact we are concentrating on the wrong concept. 

MB answers: we want to model all of the concepts that may be of relevance, in order that when people are talking about something, the right kind of thing is being talked about. 
We have three very distinct terms - Legal Person, Legal (or Contractually Capable) Entity, and Formal Organization. No one application will want to draw its taxonomy of terms from more than one of those. For example, in a loan borrower database, you are not interested in contractually capable entities but in Legal Persons (both artificial and human) since you are lending money to entities which you would hope are capable of carrying the liability for paying it back. However, with an application that deals with funds, securities trading etc. you would want to make sure you have covered all the types of being which are capable of buying and selling shares or maintaining a position. 

That is, we wish to model the complexity in the ontology so that applications don't have to. 

Law and Assets

Moving on...

The question "are we focusing on the legal matters too much?" introduces an important distinction for the model as a whole: that between legally grounded concepts of legal personhood, versus concepts around who can own assets. 

As per previous discussions, when you sue some entity, you go after their assets. When you enter into a contract with a non incorporated entity such as a trust, any redress in law would be by suing the actual legal persons that live behind the threshold of that entity, such as trustees or partners. As we noted previously, there are complex arrangements in the contracts that govern formal organizations, which (for non incorporated formal organizations) set out the split of assets of the principals in the organization, and thereby the proportion in which the assets of those principals may be seized as a result of legal action against those persons. 

Lawsuit v assets

The complexity is about what you can or cannot sue versus what cannot own assets. 

e.g. Fund: protects the assets in all cases where there is a Trust. 

We are distinguishing between:

1. What can or cannot be sued

2. What can or cannot own assets

Discussion:

On the previous point about what is relevant - this depends on whether what's of interest is what can be sued, or what may own assets. So our "Legal Person" (per LEI / ISO 17442 scope) or Contractually Capable Entity, is something that may own assets. Any formal organization may set up a bank account, buy things, own assets and so on. These are held by the Formal Organization, while any liabilities incurred by the entity may be incurred jointly and severally (partnerships), or as defined in the terms that apply to the Trustee in the deeds (trusts). 

This is what caused confusion in earlier reviews, and why in the previous (July) draft we had Legal Person and Legal Entity as synonyms: why would you enter into a contractual relationship with something that has no legal personhood (such as a trust)? 
This is the question we wanted to resolve with the new, separate "Legal Entity" concept (which we are now considering renaming Contractually Capable Entity per Issue #97). 

To make sure we are all on the same page, we ask the question once more: 

Entering into contracts

Can you enter into a contract with something that is not a Legal Person and therefore can't be sued?
So what happens when you enter into a contract with:

A Trust

A non incorporated Partnership. 

For instance: the trustee or partner is signing the contract on behalf of the entity (the Partnership ) but in so doing, they are signing a contract which exposes the partners to joint and several liability to the liabilities incurred as a result of the contract.

Discussion:

The "for instance" in that note is the answer. 

A non incorporated organization can enter into a contract. It does not sign the contract itself (it has no legal personhood), so what actually happens is that some natural person (an adult, i.e. also a Legal Person), signs on behalf of the entity. 

This is the set of terms we introduced at our first session, for Signatory Capacity and the party that is called simply "Signatory". 

Model check: 

· To be a signatory, you have to be some adult human being: Yes
· You also have to be a party that is recognized as a Signatory (contextually defined or "relative" concept): Yes
So the model is correct. 

Furthermore, whereas we defined "Signatory" as a general purpose term for any situation, it is of particular importance in the event that there is a non incorporated entity that one has dealings with. It is in fact the missing piece that ties all this together. 

Question for next time: should we model some explicit application of this to non incorporated entities, showing precisely what happens and how the entering into a contract, the owning of assets and the machinations of liability relate to each other? We have all the terms we need now, so maybe not. 

Contracts and Trust Deeds
This brings us to a related matter which we discussed in detail on the 31 Oct session: how the liabilities of the different participants in a non incorporated formal organization, are define in the contract. 

For instance: 

· In a Partnership, partners are held jointly and severally liable

· In a Trust, the Trustee has specific obligations (and liabilities) defined for them, while the Beneficiary has none (and typically need not be a Legal Person at all). 

· We are not sure about Foundations (are these Legal Persons as well as Formal Organizations, or just Formal Organizations; and what is the nature of the formal contract there e.g. founding charter). 

The secret to all this seems to be in the contractual basis of these Formal Organizations. 

As the model currently stands: 

· The term "Formal Organization" is specifically defined as being some organization which has a formal relationship to some contract, 
· That contract is what defines the formal standing of the organization and the roles, responsibilities, rights etc. of the principals

· Note that incorporated entities, being also sub-types of Formal Organization, also have this, for example a Directors Agreement; however it is not the instrument by which an incorporated entity is incorporated

Contract terms for Organization Covering Agreement
What are the contractual terms that need to be articulated for this contract. 
Discussion: 

Based on the above, it is possible that for this model to be complete we need to do two things: 

· Articulate more about the nature and content of the "Organization Covering Agreement" at its most general (universally applicable) level; and

· For specific kinds of Formal Organization, articulate more things about the specific terms that are to be expected in the covering agreements for those organizations (e.g. Trust Deed in the case of a Trust) 

· Either as specializations of sets of terms to be articulated in (1) above

· Or as whole new sets of terms that only exist for that kind of organization, e.g. Trustee duties. 

In the case of e.g. contract terms that set out the duties of trustees, we would then expect to define (a) the kinds of term that always apply to Trustees, and then (b) the specializations of refinements of those terms as they relate to one or more types of trust that are involved in one or more type of fund structure, as noted earlier. Then the model will be complete in this area.

Model actions: MB to research this, add universally applicable types of Contract Term, and suggest refinements. 

These will use the concept "Contract Terms Set" (as defined in the overall Contracts model, since these contracts are a sub-category of "Contract" as a whole). We might not articulate the specific of those terms at present, just name types of sets of terms and provide definitions and descriptions of what these are about. Then we can usefully consider how to add formal semantics to these later, in terms of rights, obligations, agreed conditions, variations and all the other concepts that are the subject matter of contractual terms. 

Note: Given that these will not correspond to operational instance data we don't need to put much detail into these, just enough to distinguish one kind of thing from another kind of thing in a meaningful way. 

Contract Terms:

There should be a set of terms that sets out the liabilities of the parties to that contract (e.g. the partners, the Trustee). 

Discussion: 

This is our starting point for the above modeling. 

Model action: 

· MB to add this as a class of "Contract Terms Set". 

· Specialize for fund etc. based on what we have established already

· Research the different fund types and forms, and where these are trusts extend accordingly

Trust Funds Parties
So let's look at the specific types of Trust party that apply in the case of trust funds. 

First, a reminder of the model as it currently stands: 
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Figure 2: Trust Parties

Trust Funds Parties

Trust Funds have (as parties).

 - Trustee

 - Trust Fund Manager

Discussion: 

Trust Fund Manager is not universal to all trusts of course - it only relates to trust funds (hence the name). 

Model action: Added Trust Fund Manager to the model. Defined as per the note below. 

Trust Fund Manager - note
Trust Fund Manager acts on behalf of the Trustee to manage the assets of the Trust. 
Added this, with the above as definition / narrative:
New Class: Trust Fund Manager

Trust Fund Manager acts on behalf of the Trustee to manage the assets of the Trust. 
Sub type of: "Organization Member"

That is, this is a type of party to the Trust, and a part of the formal organization that is the Trust. It is not a type of Trustee, Beneficiary or Sponsor. 

We probably need to have a common class of "Trust Party" that this would be a sub-type of. 
Trustee Duties
Those duties: another set of Contractual Terms in the Trust Agreement or Deeds. 
Discussion:

In general, what are the duties and obligations of Trustee generally. 

Model action: Add the duties of trustees to the "contractual terms" for Trust Deed, a type of Formal Organization. 

Next, we want to get a handle on what kinds of entity may fulfill the roles that are defined in Trusts in general (and what if any are the restrictions on the range of possible participants in the role defined for that kind of party, for different kinds of trusts?)

Ranges of the "Party" types in Trusts
Range of these party types:

Trustee: May be a Natural Person; may be a Artificial Legal Person (Body Corporate)

Trust Fund Manager: May be a Body Corporate. May be a Natural Person (usually is)

Discussion: 

As currently modeled, each of these parties is defined as a type of "Contract Party" (because it is party to the Organization Covering Agreement, which is a contract, so to be a party to that you need to be able to be party to a contract). 

To be a contract party, you need to be a Legal Entity, that is, a Contractually Capable Entity. 
Model change required: the new definition for "Legal Entity" specifically excludes natural persons, so this is no longer correct. However, the above range of types entity, being either a natural person of legal age, or a Body Corporate, seems to suggest that the range of possible parties to a trust is restricted to Legal Person. 
Party types versus Fund Types

Question: Do differences in these serve to identify what type of fund a fund is? 
These distinctions do not classify different types of fund. This is independent of the Fund Type
Discussion:

Here we wondered whether differences between the roles and duties of trustees, as defined in the Trust Deed terms for trustees, would define differences by which funds may be classified. They do not. 

New Classes and Properties

Having added Trust Fund Manager, we added the properties that apply to this party. Being a "Party" (relative thing) it has to have an identity relationship showing what kind of thing may fulfill that role, and being a party it has to have a role that it participates in.

These possible ranges (types) that the various parties may take were added to the model as follows: 
New property: Trust has Fund Manager

This is the party role relationship that links Trust to the party that is the Trust fiund Manager. This is a temporary model feature, since in reality it would actually only apply in the case where the Trust is also a Fund. 

Model Change: Define a sub type of Trust which is this kind of Fund, and move the above property to that. This means that the property "has fund manager" (with a target of "Trust Fund Manager") will be a property of that kind of trust only - it is not a necessary property of trusts in general, only of this kind of trust. 

New property: Trust Fund Manager identity Liable Entity (Legal Person)

This is the property which identifies the range of possible kinds of entity that may perform the role of Trust Fund Manager.

These need to be something which can incur legal liability (since there are specific duties defined for Trust Fund Manager). That means it has to be a "Legal Person" (or as it's currently labeled) "Liable Entity".

Note on Trust Sponsor 

Do not need to have a Trust Sponsor.

This should only exist for some sub type of Trust

Discussion:

This was the third type of party that was thought to always exist for any organization that is a Trust (the "Settlor"). 
Consensus is that some trusts have this but it is not a necessary party for a Trust. It may be that at the most general level, only Trustee and Beneficiary are needed. 
Later conversations: there is a more fundamental type of party, which might be similar in intent or scope to this concept. That is usually called the Settlor (under English law - see wikipedia article at Reference 3). Under US law this is alternatively known as Trustor, Settlor, Grantor, Donor or Creator. This is the body which undertakes to bring the Trust into existence. 

Note that in some Trusts a trust may be self-declared, so that in this case the Trustee and the Settlor are the same person. That is, the two roles still exist, but the same entity or person may fulfill the two roles defined for those parties. 
New property: "Trustee identity Legal Person"
Identifies that the party which is a Trustee must always be some Legal Person (labeled as Liable Entity) but is not necessarily any specific type of Legal Person. 

That is, it is always something that can be sued in a court of law. 
Conclusions:
Here we have identified the kinds of thing that can perform the roles defined for Trust and for those trusts that are themselves funds and have a party which is the Trust Fund Administrator. 

We need to check if we have got the terminology right for these. 
Terminology

Checking for synonyms

Q: Is Fund Administrator and Trust Fund Manager synonyms? NO

Yes they are synonyms for the same concept in different kinds of fund. 

Different Funds have different roles defined. 

Can have a Fund Manager which has the legal responsibilities.
They can perform the role defined by these responsibilities themselves OR they may outsource it. 

Discussion:

We have two party terms "Fund Administrator" (in the Funds model, this is a party applicable to all funds, and may take different legal forms), and the "Trust Fund Manager" just added in the Trusts model for those funds which are a Trust Fund. The question is, is the Trust Fund Manager a type of (i.e. a specialization of) the Fund Administrator, or something different? We know already that Fund Administrator has certain roles and responsibilities with respect to the fund, and also that there are (according to the EFAMA SME reviews on Funds), other parties to fund such as portfolio manager, and also one called "Fund Manager" which is distinct from Fund Administrator and is typically part of a Fund Management Company (as is the Portfolio Manager). So the EFAMA reviews would suggest that, for Europe at least, the roles labeled as Fund Administrator and Fund Manager are distinct. So we needed to make sure whether, in the context of the trust fund terms we have been exploring, this remains the case.

There was some divergence of opinion at first on this question (note that the answer "NO" was added last). 

It seems that different kinds of fund have similar concepts with different labels, but also that for different kinds of funds, the things that have to be done may be done by different parties or combinations thereof. For example, the entity which performs the role and duties of "Fund Administrator" may also perform the functions of the Fund Manager. Or it may not. Or it may be responsible for ensuring that these activities occur but may outsource them to a separate entity (the Fund Manager). And so on. 

Therefore the model needs to be framed in terms of the different activities and responsibilities that apply, the parties that may perform defined roles in terms of performing some or another range of those activities and so on. The Trust Fund Administrator party is one such. 

Part of this is that, as we learnt in the EFAMA SME reviews, many of the activities in a fund, particularly the portfolio management, may be or usually are outsourced to some other entity. This may be part of the same group (so a large fund management group may have multiple entities which are the legal forms of the Funds themselves, and then one or more legal entities which perform the role of fund administration and fund / portfolio management for those funds*, all under one roof. 

(* but whereas the current draft Funds/CIV model shows the portfolio management as being one such outsourced activity, that is countered by the comments below)

But what can or cannot be outsourced in this way? 

Tasks and outsourcing

Some tasks can be outsourced

Some tasks can not be outsourced. 

Fund Administrator (meaning the thing that some responsibilities are outsourced to) may for example:

Admin

Accounting 

Reporting

But they cannot "run" the fund e.g. they can't manage the asset pool

They can't decide who gets to invest in the fund.

Discussion:

Now we are able put some flesh on these concepts. There are administrative tasks - admin and accounting and so on, including the filing of reports and other statutory requirements, which may be outsourced to a third party just as they may in any other business context. Then there are the roles and responsibilities for which the entity that is the fund (or the trust, the Trustee etc.) are formally and legally responsible, such as making investment decisions, deciding who can invest in the fund and so on. These cannot be outsourced. 

Meanwhile, can we get a more formal handle on the distinction between Fund Administrator and Fund Manager? 

Definitions

Fund Administrator - the outsourced admin role if they are outsourced

Fund Manager: the formal roles defined in the contract

Trust Fund Manager is a type of Fund Manager

Discussion: 

The formal roles which are defined in whatever covering agreement exists for a fund (which if it's a trust will be the Trust Deed), defines formal roles for a Fund Manager. That is, the Fund Manager is an integral part of the organization that is the Fund (whether this is a Trust or some other type of organization including the one just defined as "Contract" in the original draft model). So it is a distinct party and the party role is performed by a distinct organization of some sort, but unlike the Fund Administrator, it is also a part of the Formal Organization, that is it has specific roles and responsibilities that it must perform, in terms of the contract that governs the relationships between the "members" of the organization. In this sense, every fund is some form of Formal Organization, every Formal Organization has some kind of Organization Covering Agreement, and that agreement, where the organization functions as a fund, includes clauses setting out the roles and responsibilities of the Fund Manager. It is for this reason that we don't talk of "outsourcing" the roles and responsibilities described for the Fund Manager, because it is an integral part of the Formal Organization that is the fund. 

This gives us everything we need to complete this part of the model. 

With this answered, we also have the right place to situate the new term we added for "Trust Fund Manager": it is a type of "Fund Manager" (and also a type of party to a Trust, unlike other types of Fund Manager). 

Now we are in a position to enquire what are the other roles that are in play. Murray has compiled a list so these were not replicated in today's notes. 

More roles

Some more roles:

[see list provided in comment by Murray] *
Comments on 24 Oct review:

JV - is a lot like a partnership? Not happy about this. A partnership is an agent bound to the partners. JV is generally a limited liability

[* these were in the Chat, unfortunately the session terminated before we were able to save these]

Comment: 

In addition to the list provided, Murray also has the answer to one of the open questions from earlier. We had wondered whether the way to model a Joint Venture was in some way similar to the model of partnerships. It is not. Because a JV is itself a company incorporated by the issue of shares (and therefore a being which has limited liability - it does not pass that liability on to the venture partners), therefore it has nothing in common with a Partnership, where those liabilities are very specifically passed on. 

Scope note: more things to cover

SCOPE: MORE TERRITORY TO COVER

VIEs - see note. Find out whether they are the same or different to SPE / SPV, and whether they perform the same functions. 

Context: sounds like they come from different parts of the organization and may be created for different business purposes. So we need to establish whether there is any difference between them and drill down into these differences if there are.

Discussion: 

This brings us to a final point about scope, and what it will take to complete this part of the model for entities including SPVs. 

There is a question (unanswered by anyone on the call) as to whether VIEs are also a kind of SPV - or a separate, orthogonal description of something which could be either or both (see Obs Log entry #95 from Sheila Jeffrey). 

VIA stands for Variable Interest Entity. 

What we know on these is that they are described in similar terms - as something created for some purpose (which would suggest they may be some form of SPV). However, the name is "Variable Interest Entity" which sounds like a description of some kind of fund or other collective investment (e.g. something that underpins some asset backed or pool backed debt security), in which case it might be a completely separate and orthogonal definition. 

That is, the definition of something by its investment return characteristics, and the definition of something by its legal form, are quite separate matters. IF there is a taxonomic hierarchy (classification scheme) of special purpose entities, then it would make sense that these are classified primarily by their purpose (since they are defined as "Functional" entities and their legal form is a separate property). Then the question is simply: is the provision of variable interest, considered to be a kind of "Purpose" by which an SPV may be classified - that is, does the term refer to something which is set up for a purpose and that purpose is the provision of variable interest. Or is it something set up for the purpose of investment, the nature of whose return happens to be variable interest. 

From this same question, it could be considered that any investment fund can be classified as a special purpose vehicle the purpose for which is defined in detail in the Fund Prospectus, in terms of the Fund Policy / Strategy etc.
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